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(d) DOD Instruction 1438.4
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(m) CPI 630
(n) CPI 752

DEPARTMENT OF THE NAVY

(Rehabilitation Act of 1973)

24 Mar 88
of 5 Dec 88 (NOTAL)

(Privacy Act of 1974)

1. Pur~ose. To provide Department of the Navy policy and
guidance concerning the Human Immunodeficiency Virus (HIV) and
related illnesses in the civilian workforce.

2. Background

a. Since the Department of the Navy civilian workforce is
large enough to represent a cross-section of the general
population, it is reasonable to expect that as the incidence of
HIV infection and Acquired Immune Deficiency Syndrome (AIDS)
increases throughout the country, its impact on the
Department’s workforce will increase.

b. The term ‘lAIDSI1has been used broadly to cover a range
of medical conditions which might be exhibited in a person
infected with the HIV. Actually, a person with “classic AIDS’
is in the final stage of a series of health problems caused by
HIV. Some individuals infected with HIV develop less severe
illnesses than AIDS, which are referred to as AIDS-Related
Complex (ARC). While it has not yet been determined whether
everyone infected with HIV will progress to the ARC or AIDS
stage, many individuals infected with the virus remain in
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apparent good health for many years. However, any person
infected with HIV can spread the virus, even though he or she
may not be experiencing any health problems resulting from the
infection.

3* ADDlicabilitv. This instruction applies to all Department
of the Navy appropriated fund civilian employees.

4. Policv

a. General. Employees who are infected with HIV or who
have AIDS and/or related medical conditions will be treated
with dignity and in the same manner as any individual with a
serious or potentially life threatening condition. The
paragraphs which follow provide specific policy and guidance
for addressing the medical, psychological, and employment needs
of such employees. Guidelines from the Public Health Service’s
Centers for Disease Control state that “the kind of nonsexual
person-to-person contact that generally occurs among workers
and clients or consumers in the workplace does not pose a risk
for transmission of [HIV].t’ Therefore, HIV-infected employees
will not be discriminated against and will be allowed to
continue to work as long as they are able to maintain
acceptable performance and do not pose a health or safety
threat to themselves or others in the workplace. While such
employees are entitled to the same benefits and considerations
as any other employee who is ill, they are expected to meet the
requirements of their jobs, subject to the consideration of
reasonable accommodation that might be required due to
protected handicapping conditions under references (a) and (b).
It may be found in certain specialized contexts that an
HIV-infected individual is not otherwise qualified for a
position. These situations are very likely to involve
individuals who have responsibility for health or safety. At
the early stage of the disease, it is likely that neither
health and safety nor performance will provide a justifiable
reason for excluding an HIV-infected individual from a
position. Moreover, current medical knowledge suggests that
safety should not be a concern in most contexts even as the
disease progresses. Reference (c) contains overall policy and
guidance concerning AIDS for all federal agencies issued by the
Office of Personnel Management (OPM).

b. Testinq

-d

(1) Reference (d) establishes policies and procedures
for screening Department of Defense (DOD) civilian employees
for HIV. Mandatory testing of civilian employees for HIV
infection is generally prohibited in DOD. The only exception
to this policy is when a host nation government imposes a
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requirement for testing as a condition for entry into the
country. Even when such a requirement is imposed by a host
country, a waiver of the testing prohibition must be obtained
from DOD before any mandatory testing takes place. Requests
for such waivers will be submitted through the chain of command
to the Office of Civilian Personnel Management (OCPM) for
submission to DOD.

(2) HIV screening, when required by a host nation
government, shall be considered a requirement imposed by
another country that must be met prior to a final decision to
select the individual for a position or prior to approving
temporary duty or detail to the host nation. Employees who
refuse to cooperate with the screening requirement will be
treated as outlined in the following paragraphs.

(a) If the employee is a volunteer and not subject
to mandatory assignment, such as required by mobility programs,
the offer will be withdrawn. The employee will be retained in
his or her position without prejudice with respect to any
benefits or career opportunities to which entitled under
applicable law or regulation.

(b) Those who are obligated to accept permanent or
temporary assignment to the host nation under the terms of a
mobility agreement, regularly scheduled tour of duty, or other
similar obligation, may be subjected to appropriate adverse
action for their refusal to cooperate.

(c) Host nation screening requirements that apply
to Department of the Navy employees presently located in the
country must also be observed. Appropriate personnel actions
will be taken to ensure compliance with screening requirements
or in response to an employee’s refusal to comply. The nature
of the action will depend on the employee’s job status, e.g.,
temporary duty or permanent assignment, the consequences of
failure to comply with the requirement, and other relevant
factors.

(3) Employees who accept the screening and are
evaluated as HIV seropositive may be denied assignment on the
basis that evidence of seronegativity is required by the host
nation. Such employees shall be retained in their current
positions without prejudice. Appropriate personnel actions may
be taken with respect to Department of the Navy civilian
employees who are evaluated as HIV seropositive while located
in host nations when screening requirements are imposed. All
employees who are evaluated as HIV seropositive shall be given
appropriate counseling concerning their identified medical
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condition and shall retain all rights and benefits to which
they are entitled including reasonable accommodation as
provided in references (a), (b) and (c).

(4) A confirmatory test by Western blot must be
accomplished on an individual if the initial screening test
(ELISA) is positive. A civilian employee will not be
considered as HIV antibody positive unless the confirmatory
test is positive. Per reference (e), the Naval Medical Command
(MEDCOM) will provide support to activities and commands in
conducting these tests. If a MEDCOM facility is not in the
local area, the required tests will be conducted by another
medical laboratory at no expense to the individual.

(5) Voluntary testing, periodic retesting and recording
of test results is authorized and should be offered to
employees who, in the performance of their official duties, are
exposed to blood or other body fluids of individuals possibly
infected with HIV, following the provisions of reference (f).

c. Education

(1) Supervisors and manauers. Concerns about AIDS and
the transmission of HIV are best dealt with through the
exchange of current information on this disease. At a minimum,
information on the contents of this instruction, together with
other appropriate guidance concerning HIV and AIDS issues in
the workplace, should be provided through existing supervisory
and managerial training programs on civilian personnel
administration or through special programs developed
specifically to address this issue. Educational efforts should
be of a continuing nature.

(2) The incidence of HIV
infection and AIDS in the community and the degree of concern
expressed by the workforce should be considered in determining
the need for and extent of general educational programs at each
activity or command. Health care workers and others who could
come into direct contact with blood and/or other body fluids of
persons infected with the HIV must be provided appropriate
equipment, training, and information to minimize the risk of
such contact.

(3) Civilian Em~lovee Assistance Proaram Personne~
Civilian Employee Assistance Program (CEAP) administrators ;nd
counselors will play a key role in counseling employees on
AIDS-related issues. Sufficient training and information
should be made available to these individuals to allow them to
perform their counseling function.
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d. Confidentiality and Privacy Reference (g) addresses
disclosure of information from medi;al and other records
maintained by an agency. The Privacy Act, as implemented in
references (h) and (i), generally prohibits disclosure of
information without prior written consent. Any information
obtained from an employee, government health care facility, or
private physician concerning those who have AIDS, ARC or are
infected with HIV, including the results of any authorized
tests conducted under the provisions of paragraph 5, must be
held in strictest confidence except for official purposes
authorized by the Privacy Act or other applicable laws.

50 Res~onsibilities

a. The Assistant Secretary of the Navy (Manpower and
Reserve Affairs) has overall responsibility for policies
associated with HIV and AIDS issues in the workplace.

b. The Director, Office of Civilian Personnel Management
is responsible for developing Department of the Navy policy and
issuing guidance concerning HIV and AIDS issues in the
workplace.

c. The Assistant for Administration, Office of the Under
Secretary of the Navy; the Chief of Naval Operations; the
Commandant of the Marine Corps; and the Chief of Naval Research
are responsible for ensuring the implementation of this
instruction, including providing advice and guidance to their
subordinate organizations.

d. Activity heads and commanders are responsible for
implementing the provisions of this instruction within their
activities and commands and ensuring that all subordinate
managers and supervisors are familiar with the contents of this
instruction.

6. Em~lovee Counseling. Employees concerned about AIDS should
communicate their concerns to their supervisors or other
individuals who have been designated as contacts for AIDS
issues. Supervisors may not be able to respond to all employee
concerns but should be able to refer employees to sources of
assistance, e.g., CEAP counselors. CEAP counselors must be
familiar with facts about AIDS and community sources for
counseling, testing, and treatment. Counseling may also be
provided by medical personnel, occupational safety and health
personnel, or others designated by the activity head or
commander. Activity resources may be supplemented by community
public and private health organizations which are involved with
AIDS issues on a regular basis.

5



SECNAVINST 12792.4
1 DEC~

7. Personnel ManaclexnentIssues

a. Relationship to Personnel Actions. As with any other
medical condition, information concerning AIDS, ARC, or HIV
infection may not be used as a basis for an adverse or other
personnel action where there is no relationship to job
performance. Personnel actions, such as job restructuring or
reassignment, might be appropriate in response to requests from
HIV-infected employees or if employees become unable to perform
their duties.

b. Ability to Work. An HIV-infected employee may develop
a variety of medical conditions which raise concerns as to
whether the employee can perform the duties of his or her
position in a safe and reliable manner. Under references (j)
and (k), it is primarily the employee’s responsibility to
produce documentation regarding the extent to which a medical
condition is affecting his or her ability to perform required
duties. However, if the employee does not provide sufficient
documentation to allow management to make a decision concerning
his or her capabilities, management may offer or, under limited
circumstances covered in reference (j), order further medical
examinations.

c. z!ewR* Requests for leave from employees with AIDS,
ARC, or other related conditions will be handled per references
(1) and (m), and should be given the same consideration as
leave requests related to any other illness.

d. Retirement. HIV-infected employees may be eligible for
disability retirement if their medical Condition warrants and
if they have the requisite years of Federal service to qualify.
Activities should expedite the processing of disability
retirement applications for employees suffering from AIDS or
related conditions, as they would any applications where the
employee’s illness is at an advanced stage and is life
threatening. OPM will consider applications for disability
retirement from employees with AIDS or related conditions in
the same manner as for other employees suffering from
debilitating conditions, focusing on the extent of
incapacitation and ability to perform assigned duties.

e. ~~Dl ovee Conduct. Situations may arise where employees
express reluctance or actually refuse to work with someone who
is infected with HIV, who has AIDS, or is perceived as having
AIDS or related illnesses. While current information indicates
there is no medical basis for such refusals, concerns of
employees should be taken seriously. The best approach for
preventing or responding to such situations is to educate
employees on how HIV is spread, emphasizing the lack of danger

/
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L from normal, casual contact in the workplace. If employee
concerns about co-workers result in requests for leave or
reassignment, such requests should be handled in a normal
manner, following applicable regulations and labor agreements.
If an employee’s unwarranted threat or refusal to work with an
HIV-infected employee is impeding or disrupting the activityOs
work, it might become necessary to initiate appropriate
disciplinary action against the offending employee following
the procedures contained in reference (n).

f. Insurance. HIV-infected employees can continue their
coverage under the Federal Employees Health Benefits Program
and/or the Federal Employees’ Group Life Insurance Program
(FEGLI) in the same manner as other employees. The health
benefits plans cannot exclude coverage for medically necessary
health care services based on an individual’s health status or
a preexisting condition. Similarly, death benefits payable
under the FEGLI Program are not cancelable solely because of an
individual’s current health status.

8. Action. Addressees will implement and adhere to the
policies and procedures outlined in this instruction.

H. Lawrence Garrett, III
Secretary of the Navy

Distribution:
(See page 8)
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Distribution: (2 copies each unless otherwise indicated)
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SNDL A
B3
21A
23
24
26F

26H2

26L1
26N1
26Q
26S1

26S2
26U

26Z

26JJ
26LL2
26QQ2

26RR

26DDD
27G
28C2

39B
391
40B
41A
4lB
41C
41D3A

42A
42B1

42B2

(Navy Department)
(College and University)
(Fleet Commanders in Chief and Detachment)
(Force Commanders)
(Type Commanders) (less 24J)
(Operational Test and Evaluation Force and
Detachment)
(Fleet Training Group PAC) (San Diego and
Pearl Harbor, only)
(Polaris Material Office LANT)
(Headquarters Support Activity LANT)
(Nuclear Weapons Training Group)
(Mobile Technical Unit LANT) (MOTUS 2, 10 and
12 only)
(Mobile Technical Unit PAC) (MOTU 5, only)
(Surface Force Readiness Support Group)
(Charleston, only)
(Shore Intermediate Maintenance Activity)
(less Pearl Harbor)
(Fleet Area Control and Surveillance Facility)
(Fleet Data Processing Semite Center, PAC)
(Special Warfare Group and Unit PAC)
(COMNAVSURFGRU MIDPAC, only)
(Fleet Imaging Command, Fleet Audiovisual
Command, Facility and Detachment) (less
FLTIMAGCOMPLANT Jacksonville)
(Fleet Combat Systems Training Unit)
(Support Force)
(Surface Group and Force Representative PAC)
(COMNAVSURFGRU MIDPAC, only)
(Construction Battalions)
(Construction Battalion Maintenance Unit)
(Control of Shipping Officer) (Bahrain, only)
(Commander, MSC)
(Area Commanders, MSC)
(Sub-Area Commanders, MSC)
(Officers, MSC) (United Kingdom, Honolulu,
Pusan, Alaska, Seattle, Long Beach, Norfolk,
and Port Canaveral, only)
(Fleet Air Commands)
(Functional Wing Commander LANT) (less
COMSEABASEDASWWINGSIANT)
(Functional Wing Commander PAC) (less
COMLATWINGPACISAT)
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42D

42P1

42P2

PART 2

DID
E3A
FA1O
FF38
FJC1
FKPIG

FKRIA
FKR4A
FT31

MARCORPS L27

copy to:
SNDL B5

B7

C25A

FL1

5OA

S/HCPO (3)
NPPSO/DW

Stocked:

SECNAVINST 12792.4
1 DEC ~

(Continued)
(Fleet Aviation Specialized Operational
Training Group)
(Patrol Wing and Squadron LANT) (VP) (VPU)
(PATWING 5, 11 only)
(PATWING 1, 2, 10, PATWINGSPAC DET ADAK,
PATWING ON DET Agana, Cubi Point~ Kadena~
Misawa, only)
Naval Shore Activities (less A, B, C40, C43B,
C7, E3A (NRL), FA1O, FB36 (ADAK, AK), FF38, FB39/
FJC1, FKPIG, FKRIA, FKR4A, FT31, and V)
(Office of Civilian Personnel Management) (25)
(Laboratory ONR) (NRL only) (8)
(Submarine Base LANT) (4)
(Naval Academy) (4)
(Civilian Personnel Center) (3)
(Naval Ship Weapons Systems Engineering
Station) (4)
(Air Station NAVAIRSYSCOM) (6)
(Missile Test Center) (6)
(Training Center) (7)
(200)

(U.S. Coast Guard) (COMDT COGARD,
(Inter-Service Civilian Personnel
Activities)

only)
Support

(OPNAV Support Activity Detachment)
(Ft Ritchie, only)
(Naval Data Automation Command)
(Code 813, only) (20)
(Unified and Specified Commands) (USCINCPAC
and USCINCLANT, only)
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5801 Tabor Avenue
Philadelphia, PA 19120-5099 (500 copies)


